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(Un)Conditional Welfare? Tensions Between Welfare Rights
and Migration Control in Swiss Case Law
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Abstract: This analysis of Swiss Federal Supreme Court judgements shows the coupling of
welfare and migration control. Foreign nationals depending on social assistance might face
the withdrawal of their residence permits. We show how the conveyed legal logics create
conditionality of rights and a differentiation of (non-)citizens. The judgements individualise
social assistance dependence and follow a neoliberal logic of economic participation. They
establish rationalities which reinforce politics of belonging and welfare chauvinism.
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(Un)bedingte Wohlfahrt? Spannungen zwischen Wohlfahrtsrechten und Migrations-
kontrolle in der Schweizer Rechtsprechung

Zusammenfassung: Eine Analyse der Rechtsprechung des Schweizer Bundesgerichts zeigt
die Kopplung von Sozialleistungsbezug und Migrationskontrolle. Auslinder*innen, die von
Sozialhilfe abhingig sind, kénnen ihren Aufenthaltsstatus verlieren. Die Urteile zeigen recht-
liche Logiken, welche Rechte an Bedingungen kniipfen und zwischen (Nicht-)Biirger*innen
differenzieren. Sie basieren auf der Individualisierung von Sozialhilfeabhingigkeit und einer
neoliberalen Logik der wirtschaftlichen Teilhabe. Dies verstirkt eine Politik der Zugehérigkeit
und Wohlfahrtschauvinismus.
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Une aide sociale (non) conditionnelle ? Tensions entre droits sociaux et contrdle des
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1 Introduction’

The dependency is — as the previous instance has rightly determined — ro
a broad extent self-inflicted. The claimant was warned [by the migration
office] on June 4, 2013, to free herself from social assistance; after this did
not happen, she was warned by the migration office on November 18", 2014,
again, without success. [...] it cannot be assumed that a detachment from
social assistance will happen within reasonable time, because the claimant
did not participate in any work in the primary labour market since 2011.
(2C_870/2018, own translation)

The role of law, and in the above case the role of legal judgments (see also Johannes-
son 2012; 2018), has been thoroughly studied through multiple lenses within socio-
legal studies (Bourdieu 1987; Collier and Starr 1989; Eckert et al. 2012; Calavita
2016). This literature highlights the relevance of everyday negotiations, but also to
what extent legal regulations and law itself contribute to social control, enabling
and constraining power (Cotterrell 1992). Consequently, court judgements, such
as the extract above, allow for a careful study of how these rulings contribute to the
embedding of legal logics and interpretations in society and how they convey and
create normative ideas. The presented extract is one example of how foreign nationals’
right to stay is perceived and questioned by public authorities, leading to a withdrawal
or a non-prolongation of (permanent) residence permits in Switzerland. A long and
significant dependence on social welfare, here deemed self-inflicted, goes against the
public interest and is often interpreted as a sign of lacking integration, leading to the
loss of residence permit and therefore eventually to deportation (cf. Bolzman et al.
2002). Such cases reveal how welfare and migration control are heavily intertwined
and how tensions between both play out in bureaucratic and legal decision-making,.
Although one set of policies might grant support (social assistance), the reception
can at the same time be circumscribed by others (restrictive migration policies) and
follow an enforcement logic (Bourdieu 2012; Spencer 2016).

Our interest lies in tracing this tension between welfare rights and migration
control, for which we propose a case study of Swiss case law (see Pellander 2021). We
ask the following question: What does case law of the Swiss Federal Supreme Court
(FSC) tell us about the relationship between the reception of social assistance and
non-citizens’ legitimacy/right to stay in Switzerland? The focus on case law exceeds
previous research, which preferred to study policies (Atag 2019) and neglected the
relevance of legal decision-making within state institutions, in particular courts.
Yet, prior socio-legal work brought forward how courts are constructed as bounded
space[s] of specialist dialogues which create an “ordered progression toward the

1 Acknowledgements: The article was supported by the National Centre of Competence in Research
ncer —on the move, which is funded by the Swiss National Science Foundation (51NF40-182897).
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truth” (Bourdieu 1987, 830). Our interest lies in what judgments by the hierarchi-
cally highest court can teach us about the establishment of truths, rationalities,
symbolic effects and the coupling of welfare benefits and migration control. Such
an analysis presents an original way to reveal how states mobilise motivations and
arguments in terms of (non-)access to social assistance and how they legitimise their
exclusionary practices.

Under certain circumstances (see Art. 83 of the Federal Law on the FSC),
individuals whose permits are revoked or not prolonged can appeal the decision as
far up as the FSC in order to secure their stay in Switzerland (Spescha et al. 2019).
Hence, the FSC represents the last instance of a chain of legitimisation by control-
ling decisions of lower instances in their exercise of discretion and enforcement of
law (Art. 96 FNIA). As such, judgments by the FSC legitimise enforcements and
decisions by other actors within the chain of legitimisation, down to the street-
level bureaucrat. By removing prior logics of enforcement from the “category of
arbitrary violence” (Bourdieu 1987, 824), these judgments legitimately (re) produce
power structures within society, manifesting perceptions of normalcy and deviancy
(Bourdieu 1987, 847).

The argumentation within the introductory judgement reflects the condi-
tionality of rights and as such the differentiation between deserving citizens and
non-citizens, who are seen as an illegitimate burden to the public hand of the Swiss
state. Additionally, we claim that the presented court judgements individualise social
assistance dependency (see also Procacci 2001) and follow a strong neoliberal logic
of economic participation. We support this with concepts of “welfare chauvinism”
(see Andersen and Bjorklund 1990; Huysmans 2006), “domopolitics” (Walters
2004) and “politics of belonging” (Yuval-Davis 2011) or rather “non-belonging”.

After a brief description of the Swiss legal system and the case selection, we
will first elaborate these theoretical concepts and then apply them to our data. The
analytical section presents how (past) individual behaviour is contrasted against
the public interest, but also how the future is constructed to the disadvantage of
claimants. Further, court rulings ascribe significant responsibility to those receiving
benefits, not only through constructing social assistance dependency as being self-
inflicted, but also through an assumed “unteachability” (Pfirter 2019) of foreign
nationals, which is considered to show their “lack of integration”.
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2 The Revocation or Non-Prolongation of a (Permanent) Residence Permit in
the Case of Social Assistance Dependency — The Legal Perspective

The issuance of residence permits (B permits) and permanent residence permits
(C permits)? is regulated by the FNIA (Federal Act on Foreign Nationals and
Integration, formerly Foreign Nationals Act, FNA). A permanent residence per-
mit can be issued after a minimum rightful stay of five or ten years and is based
on meeting further (integration) criteria in Switzerland (see also Kurt 2017 on
settlement treaties).” Additionally, there is a legal difference between so-called
“third-country nationals” and “citizens of the European Union/EFTA” (Spescha
2011). Although integration criteria as well as the nationality of the foreign na-
tional might hinder access to more “stable” permits, those factors also influence
the revocation, and respectively the non-prolongation, of permits (for further
information, see Spescha 2011)."

Besides convictions for criminal sentences, or violations towards public se-
curity, to name just a few reasons, withdrawal of a residence permit is possible if
a person or someone s/he takes care of (e.g. spouse) depends on social assistance
(Art. 62 FNIA). For the withdrawal of a permanent residence permit, these reasons
need to be fulfilled on a more extensive level, including a permanent dependence on
social assistance to a substantial extent (Art. 63 FNIA). Further, whereas permanent
residency holders were protected by their length of stay (if residing for more than
15 years) when depending on social assistance under the FNA (change of Art. 63.
Para. 2 FNA; Kurt 2017), the change to the FNIA nullified this safety.

The withdrawal, decided by cantonal and municipal migration offices, revokes
the person’s legal status and allows for his or her removal (Spescha 2011; Spescha
et al. 2019). Based on the jurisprudence of the FSC, the withdrawal of a permit
due to social assistance dependency is practised in the case of a concrete danger of
(long-term) social dependency (e.g. high financial contributions and no or little
indication that the concerned person will become financially independent). Addi-
tionally, the withdrawal of a permanent residence permit is possible after receiving
around 80,000 Swiss francs of social assistance within two to three years. Financial
contributions of labour market integration programmes by the state are also inter-
preted as social assistance (Bundesrat 2019, 18). Yet, specific circumstances, such as

2 Due to the focus of this research, issued residence permits based on the Asylum Act will not be
discussed, because the permits of recognised refugees and temporarily admitted foreign nationals
cannot be revoked for social assistance dependency. Yet, dependency affects those groups in other
ways (Amarelle and Nguyen 2014; Caroni et al. 2018; Spescha et al. 2015; 2019).

3 An exception are foreign professors nominated at one of the universities or higher education
institutes and their family members, who receive a permanent residence permit immediately
upon their first entry and stay in Switzerland.

4 To simplify the legal complexity, we will only use the term “withdrawal of (permanent) residence
permit” in the following part, despite various legal differentiations between expiry, withdrawal
and non-prolongation.
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the family situation or childcare duties, need to be considered. Probst et al. (2019)
further underline that despite the possibility to withdraw purely due to dependence
on social assistance, many cantons highlight the need to consider the overall case
and its individuality to avoid an “automatisation” of the withdrawal procedure.
Whereas decisions by cantonal migration offices can be appealed within the
internal cantonal instances (depending on the structure of each canton) and lastly
to the cantonal courts, only some cases are taken up by the FSC (depending on the
claimant’s entitlement regulated by law; see Spescha et al. 2019). This also explains
the rather small number of cases dealing with this issue. If the FSC rejects the

appeal, the concerned person may appeal before the European Court of Human
Rights (ECHR).

3 Methodological Case Law Selection and Analysis

Our inquiry of the FSC’s case law resulted in 18 cases,’ of which 17 were rejected
and received a non-admission decision and one was admitted by the FSC. One case
treats the withdrawal of a permanent residence permit, whereas the other 17 cases
discuss the withdrawal of a residence permit. All cases deal with foreign nationals
from third countries. The 18 cases were thematically coded according to their reasons
for withdrawal and aspects of the specific case (e. g. legal background, children, social
assistance, integration, private interest of stay), which are analysed and described
below. During the coding process four supplementary cases (all rejected) were added
to our database, which did not come up in our previous search, but were referenced
in the other FSC judgements. Three cases are particularly interesting as they deal
with long term residing foreign nationals (since 1985, 1990 and 1998) and one
case with an amount of social assistance over 600 000 Swiss Francs. Thus, we had a
total of 22 cases (18 from the search, and 4 from references cited in jurisprudence).

Hence, the seemingly small number of cases appears in a different light, if we
consider that they represent the overall standing of legal understandings regarding
welfare and immigration control in Switzerland. They contribute to the creation
of normalcy and deviancy (see also Soysiiren 2018), universalising specific modes
of living, and set how lower legal and administrative actors will handle future cases

(Bourdieu 1987). Within the history of welfare law, Bourdieu (1987) argues that

5 In a first step, we identified case law of the Swiss Federal Supreme Court focusing on Art. 62
para. 1 lit. ¢ FNA (today FNIA) and Art. 63 para. 1 lit. ¢ FNA (today FNIA), respectively, thus
two different retrievals. We used the FSC’s website and searched for cases between the period of
1 January 2008, when the FNA entered into force, and the end of September 2019. This led us
to 1124 hits in the case of Art. 62 para. 1 lit. ¢ FNA and 703 hits in the case of Art. 63 para. 1
lit. ¢ FNA. Subsequently, we added the words “revocation” or “non-prolongation” coupled with
“public welfare” in both cases. It resulted in 17/15 exact cases, which fully met the research criteria
for Art. 62 para. 1 lit. e FNA and in 10/7 exact cases for Art. 63 para. 1 lit. ¢ FNA. Subsequently,
we took out duplicate cases, leaving us with 18 cases in total. All of them were analysed in depth.
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“the body of law constantly registers a state of power relations. It thus legitimises
victories over the dominated, which are thereby converted into accepted facts”
(Bourdieu 1987, 817).

Importantly, law neither simply obeys external social forces that ask for mere
implementation (of, e. g., restrictive migration policies), nor is law detached from
society and its power relations. Instead, law and its related institutions are a specific
field with its own logics and power struggles, while in constant interaction with
society at large (Bourdieu 1987). The analysed judgements are part of this juridical
field and include sections where new interpretations manifest, as well as sections that
are constructed of standardised text modules, which “offer a ‘yardstick’ for how to
argue regarding certain assertions” (Poertner 2021, 77). The standardisation shows
how certain aspects of law and legal interpretation have gained stability and where a
common understanding (of case aspects) is carved out and confirms the established
order (Bourdieu 1987, 839).

4 Theoretical Background

Switzerland, as much as other countries, distinguishes between various migrant
categories by regulating a differentiated access to rights, not only connected to their
entry, but also regarding their stay and based on an assumed “degree of integration”
(Morris 2002; Pascouau and Strik 2012; Goodman 2019). Similarly, states classify
their poor population into subcategories to establish who deserves financial support
from the state (Maeder and Nadai 2004; Tabin et al. 2008; Wacquant 2009; Leerkes
2016). We thus argue that “poor” foreign nationals are a specific state category, espe-
cially affected not only by the recent slimming down of welfare state expenditures,
but also by tightening migration control practices (Bolzman et al. 2002; Walters
2004; Leerkes 2016; Atag and Rosenberger 2019). The right to have (social) rights
(Arendt 1949) thus becomes a “civic privilege” (Bolzman et al. 2002; Tafelmacher
2010; Chauvin and Garcés-Mascarefnas 2014; Suvarierol and Kirk 2015), linked to
ideas of deservingness and conditionality (van Oorschot 2006). Consequentially,
individuals face differentiated allocation of welfare rights based on “civic stratifica-
tion”, a system of inequality (Morris 2002) that (legally) in- or excludes (Achermann
2013), grants or denies rights established by eligibility criteria. The stratification also
allows for the “elaboration of rights for categories of noncitizens” (Morris 2002, 79)
that is coupled with the exercise of control and surveillance (Pifieiro 2015). Here,
only citizens are fully recognised as legitimate members of the national solidary group
that is entitled to welfare (Bolzman et al. 2002; Maeder and Nadai 2004; Mider
2009). This stratification is not new, because access to welfare has evolved — being
expanded and restricted — regarding various groups over time (Maeder and Nadai
2004; Tabin 2002; Tabin et al. 2008).
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Historical analysis highlighted how poverty was seen as evidence of idleness
(Procacci 2007; Wacquant 2009), making “the poor” a “political and not a charity
problem” (Procacci 2007, 27) and linking (active) citizenship to the notion of “use-
ful” and hard work (Marshall 1950; Procacci 2001). Over the past decades, scholars
have been increasingly interested in the question of how non-citizens became another
target group who face “welfare state chauvinism” (Andersen and Bjerklund 1990;
later “welfare chauvinism”, see Huysmans 2006), which conceptualises the differ-
entiation between citizens and non-citizens regarding welfare policies. This work
argues for the emerging notion of a “welfare state [that] should [...] be protected
against abuse by people who don’t want to work, or against the burden imposed by
immigrants, refugees, and similar outgroups” (Andersen and Bjgrklund 1990, 204).
Similarly, Huysmans argues that states purposefully and explicitly privilege nation-
als “in contrast to third-country nationals” (2006, 64), with the effect of creating a
widespread suspicion towards asylum seckers and migrants in general. Additionally,
Atag and Rosenberger (2019) argue that there is a convergence of social policies and
migration policy, in particular affecting irregular migrants (see also Leerkes 2016).

We broaden this discussion by showing that besides social policies differentiat-
ing access to welfare, migration policy also restricts the right to access welfare services,
not only for irregularised individuals, but also for “legally residing” foreign nationals
in Switzerland (cf. Bolzman et al. 2002; Pfirter 2019). The Swiss state increasingly
links welfare benefits with migration control, partly due to the fear of alleged “foreign
welfare abusers” (Tabin 2002). Thereby, welfare benefits and post-entry migration
control become increasingly intertwined (Ata¢ and Rosenberger 2019). This is in
line with Walters” argument (2004) that feelings of insecurity revolving around the
geographical and territorial borders have shifted towards a social insecurity, due to
which states try to increase trust of their citizens through tougher policies against
those deemed not belonging and/or undeserving. Foreign nationals become mere
“guests” in a “home” which is not theirs, tolerated as long as they have no criminal
record (Achermann 2008; 2013), participate (economically and socially) and do not
make any claims towards the “host society”, such as asking for financial support in
times of need (Walters 2004).

States thus establish “domopolitics” (Walters 2004), referring to the government
of the state and further political spaces as a home and of belonging, which needs to
be protected. As observed already nearly 20 years ago in the Swiss case, the reception
of social assistance jeopardises the right to stay and to family reunification (Bolzman
etal. 2002). Historically, also Swiss belonging as such was contested and highly con-
nected to the “hometown” (inherited by one’s father). It determined, for example,
which community was responsible for “the poor” individual and which community
needed to pay (back) social assistance expenditures (received by an individual) to
another community (the hometown or the place of residence; Tabin et al. 2008).
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This article shifts the focus from policy analysis towards case law and decision-
making by bureaucratic administration which is endorsed, as we show, by the FSC.
These “judgment(s] represent|...] the quintessential form of authorized, public
and official speech which is spoken in the name of and to everyone” (Bourdieu
1987, 838) by simultaneously refusing and delegitimising other points of view.
Through the hierarchical organisation of the juridical field, these judgments are
translated back into bureaucratic decision-making (Bourdieu 1987). The article
thus contributes to studies of publicly available rulings/judgements and verdicts on
the national level (Pellander 2021), which are yet often neglected. Much like the
work of Pellander, who studied Finnish state “control mechanisms over cross-border
marriages” (Pellander 2021, 475), our findings bring forward how money — and
in our context the dependence on financial assistance — plays a crucial role in the
general discourse on migrants’ deservingness and the legitimacy of their stay on the
national territory. Studying the argumentation of court rulings informs us on how
the Swiss welfare state is thought of: namely as a privilege mainly for citizens of
the nationally bound community of solidarity. (Economic) integration is a neces-
sary requirement to belong and functions as a means to sort the “wanted” from the
“unwanted” (Walters 2004; Fassin 2011; Achermann 2013). These court cases are
then not only influenced by recent policy developments, such as the discussion on
abuse of social welfare (Tafelmacher 2010), but also (re)direct control practices and
everyday implementation in bureaucratic offices.

5 (Un)conditional Welfare in Switzerland

The presented, systematic review of FSC judgments elaborates themes which emerged
during the analysis. Much like Sales (2002), we argue that welfare rights become
increasingly linked to duties one has to fulfil. A lack of “integration” is mobilised
to discredit individual efforts and clearly places a focus on “public interest, order
and security” (see Art. 121 and 121a Swiss Constitution) against which the personal
interest of the accused is weighed. All cases, except one, show how the FSC argues
in favour of terminating the stay of non-citizens due to the reception of social as-
sistance. The court justifies such a decision against the arguments of the concerned
individuals and families. It considers the claimants’ previous behaviour, their future
prospects (here, state institutions are expected to foresee the potential development
of not only the person in question, but the financial situation of the entire family),
the amount of financial assistance and the personal “integration” (e. g. length of stay
or whether they fulfil the legal integration requirements). Reasons for dependency
and thus blame (or responsibility) become relevant matters regarding the risk to
lose a permit (Pfirter 2019), as does the question of proportionality. Regarding the
latter, the public interest is weighed against the private interest of the individual,
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including how the person is “integrated” into Swiss society (see Achermann 2013
for the handling of criminal offenders).

5.1  Cost Avoidance, Temporal Prospects and Suspicion

The cases show quite clearly that the FSC considers non-citizens who receive social
assistance as not legitimate and thus undeserving to continue their stay in Switzer-
land. They are a burden to the nation-state’s financial situation:

[It is] out of question, that the claimant has received 173403.55 CHF
between January 14, 2007, and July 31%, 2015, in social assistance. At the
moment one cannot expect that he will be able to take care of his subsistence
on his own in the near future, especially since his neediness has endured
over the past 10 years and he believes himself to be 100 % incapacitated.
(2C_1048/2017, own translation)

Unlike deservingness frameworks in which neediness could become an advantage for
asylum seekers (van Oorschot 20005 2006; Ata¢ 2019), placing a (future) economic
burden on the welfare state and eventually remaining needy have serious consequences
for individuals whose stay is judged under the former FNA. Previous developments of
each case have to be weighed and considered in the context of the claimant’s current
living situation, as well as with a forecast of the foreseeable development of his or her
financial and personal situation. Here, time plays a crucial role to establish claimants
as unable to contribute economically, to live independently and to integrate, which
justifies withdrawal of their stay permits. The number of years of “neediness” is also
used to establish the “unwillingness” of the client, underlining the individualisation
of the reasons for receiving social assistance (cf. Pfirter 2019). Here, responsibility is
transferred entirely onto the claimants, who could easily change their situation if they
only wanted to do so. The FSC further questions the claimant’s perceived inability
to work due to health reasons (2C_98/2018), underlining how the “neediness” is
self-constructed, not accepted by the administration and thus illegitimate. His or
her poor prospects are perceived as a sign of idleness and an attempt to circumvent
“hard work” (Procacci 2001; 2007).

Within the cases, the necessity of bringing forward evidence of financial
independence as well as justifications of the current financial situation and devel-
opments weighs heavily on the claimants. This supports an inherent suspicion and
the questioning of their deservingness to receive social assistance, a recurrent theme
throughout all judgements. Indeed, credibility is primarily given to the arguments
of administrative actors who prove their standpoints through paperwork (Borrelli
and Andreetta 2019; Borrelli and Lindberg 2019) rather than to the claimant’s
own perception of the situation (2C_1048/2017). This need for evidence is further
connected to an assessment of future (or rather temporal) prospects, which become
crucial indicators and a valid measure to decide on the termination of someone’s
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permit “in order to relieve public welfare” (2C_1040/2017, own translation; see
also reference to 2C_1064/2017). The focus to relieve the public hand creates the
image of undeserved support that legitimises the termination of stay of a foreign
national. It underlines the differentiation of rights (see Morris 2002; Andersen and
Bjorklund 1990), based on migration policies interfering with or rather trumping
social policies.

In one judgement, the lack to “integrate into the primary labour market in
a foresecable timeframe” (2C_1040/2017, own translation) is brought up. Yet, if
individuals found a job during the revocation process, the court interprets it as an
endeavour, which came “too late” and only after migration offices pressured the
individual (2C_98/2018). We also find a mobilisation of other welfare benefits in
order to prove the likely future burden for the Swiss state, specifically used against
persons who are eligible for supplementary benefits.® Although these supplementary
benefits are in themselves not a legal reason to withdraw a residence permit, they
“may be taken into consideration, when assessing the proportionality of measures
regarding the termination of stay” (2C_98/2018, own translation):

In case the claimant would receive her AHV [Old-Age Survivors Insurance]
pension at an earlier stage, this would cause a life-long shortage of her pen-
sion; her future subsistence would need to be covered substantially by sup-
plementary benefits. This would in practice mean a seamless continuation
of her existing dependence on social assistance. Through this anticipated
life-long dependence on needs-based minimum benefits in form of special
services, which are independent of prior contributions, the public hand would
continue to be considerably burdened. (2C_98/2018, own translation; see
also 2C_83/2018)

The weight placed on the “public hand” is underlined several more times in the same
judgement and overshadows the rights of the claimant, who is deemed unable to “take
care of herself by her own efforts”, because she will soon be retired and receiving an
AHYV pension. Again, although each retired person is entitled to receive AHYV, it is
interpreted as a burden in the context of migration law, which causes a conflation
of differing welfare state instruments. A husband “at the end of professional life”
and his wife, who were denied invalidity benefits, received 440 000 CHF in social
assistance. Both lost their permits, despite the husband’s part-time employment of
50 % right after the migration office’s decision was taken, which made the couple
immediately independent of social assistance (2C_83/2018). However, the court
argued that the wife had not worked since a prior accident and that neither spouse
participated in secondary labour market programmes, so they were responsible for
their prior dependency. The court argued that neither would receive an existence-

6 According to the Federal Act on Supplementary Benefits to Old Age, Survivors’ and Disability
Insurance (own translation, ELG, 6. October 2006, 01.01.2019)
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securing pension. It further speculated (“in all likelihood”) that they would require
supplementary benefits in the future. Hence, the verdict was based on a prognosis
that “neither would be able to detach themselves durably from social assistance
and the general support of the public hand” (2C_83/2018, own translation).
In addition to the potential disadvantage of old age, young claimants also face
temporal hurdles. The FSC explained that “today one cannot assume that [a
younger claimant’s] ability to take care of his livelihood will change in the future”
(2C_877/2013, own translation).

With the mobilisation of an image of foreign nationals burdening the state in
the long run, these rulings place claimants in direct competition with citizens for
public money. Even if children support their parents and alleviate their financial
dependence temporarily, the court places importance on future developments and
their individual efforts and “capacities” for independence from public funds. In the
case of an older couple, the FSC not only expected them to have some evidence of
the children’s financial situation, but also stated that although they received sup-
port from their children, this would not change their individual “incapacities” for
independence from welfare benefits. Hence, to provide a positive future prognosis,
they had to prove their employability, respectively, and prove that they would earn
a generally livelihood-securing wage in the future (2C_949/2017). Although the
claimants argued that they would eventually receive invalidity pensions (IV) despite
previous rejections in 2009/2010 and 2015, the FSC assessed that this reasoning
remained “purely speculative regarding the general entitlement to such a pension,
as well as its amount” (2C_949/2017, own translation).

Ironically, the element of speculation is also highly embedded in future predic-
tions conducted by state agencies. Yet, these are treated as far more valid and reliable.
One explanation lies in the migration offices’ belonging to the juridical field, as these
offices implement laws partially shaped by the FSC. Their enforcement authority
derives from the legitimacy of the law itself and juridical arguments (re)produced
and justified in FSC judgements. These judgements become a form of public truth
proclamation representing the state’s general position and thus claiming to speak
“in the name of and to everyone” (Bourdieu 1987, 838). The FSC chooses which
interpretations are deemed valid and thus produces normalcy in terms of which
predictions (or speculations) are legitimate. This reproduces established societal
hierarchies and differentiations, specifically through the individualisation of social
assistance dependency.

5.2 The Individualisation of Economic and Social Integration

The wifes insufficient interest in learning German is related to her inability
to “integrate” into the primary labour market. The husband is further judged
according to his “massive unreliability, repeated refusal to work” and scant
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employment, which only rook place in the context of integration programs
and only up to 80 % “because the claimant denied the possibility of working
Sfull-time to keep Friday free for prayers”. (2C_1064/2017, own summary)

As much as the temporal aspects “prove” claimants’ unwillingness, their behaviour
and alleged lack of integration also contribute to evidence of the claimants’ unde-
serving nature. Within the analysed court rulings, images of individual failures to
comply with expected levels of integration emerge. These failures might be indirectly
attributed to religious differences (e. g. praying on Fridays) or a general disobedi-
ence to public control. Our analysis also emphasises images of (un)deservingness
in which the assessment of the person’s interest in staying is strongly based on ideas
of economic deservingness (Ticktin 2006; Chauvin and Garcés-Mascarenas 2014).

The claimant may now have lived in Switzerland for more than 25 years,
but regarding his specific circumstances, it must be concluded that the length
of his residence does not correlate with his economic and social integration.
[...] Despite his health problems, it would have been reasonable for him to
put effort into finding adequate employment, especially since his ability to
work was legally determined to be 70 %, and 80 % by the IV. Therefore,
he is — contrary to his argument — at fault regarding his social assistance
dependency. Furthermore, the claimant has accumulated debts thar amount
to 75000 CHE the latest ones from 2015, and he is further reproached
Jfor “not having specifically tight social relations in Switzerland, despite his
lengthy stay”. (2C_1048/2017, own translation)

>«

The presented case contrasts the claimant with the FSC’s “ideal image,” against
which foreign nationals’ lives are assessed and judged, and consequently establishes
that he does not deserve the right to stay. Migrant individuals are held responsible
and culpable for their dependence on social assistance, making them scapegoats
which, due to the financial burden they represent, threaten the stability of the Swiss
welfare system.

Most cases emphasise economic independence (no debts, no social assistance
and working in the primary labour market) when assessing a person’s integration
and right to stay. Integration is reduced to a one-sided performance, measurable in
terms of monetary possession rather than other factors. Although language skills
(see cases 2C_419/2018 and 2C_870/2018) and relationships may be considered
factors related to integration, financial independence is the most significant factor
on which integration seems to be based:

The claimant has lived in Switzerland for nearly 29 years. Regarding her
specific circumstances, particularly her continuous dependence on social
assistance and its amount, it must be concluded that her length of stay does
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not correlate with her economic and social integration. (2C_953/2018,
own translation)

As this example demonstrates, rulings utilise standardised templates, which come
up repeatedly. The repetitive nature of some sections reinforces the power of certain
arguments. At the same time, the rulings include a certain storyline which lists pro-
gressively severe negative developments. In one case, the FSC mentioned, how despite
“massive social assistance”, the claimant was given “a last chance” with the previous
extension of his residence permit (2C_1109/2014, own translation). However, he
did not act upon this “chance”, and thus the public had a “significant” interest in
his leaving, especially because he was relatively young, and the FSC assumed that
he would remain dependent “for a long time”.

Social assistance dependency is indirectly described as self-induced in the case
reports (see 2C_1109/2014 or 2C_1040/2017), which allows the FSC to restrict
“the right to have rights” (Arendt 1949) and legitimise their withdrawal. Individu-
als who justify their dependence on social assistance with their state of health are
depicted as not sick enough, malingering patients who pretend to be unable to work
(2C_1048/2017 2018), or idle (2C_870/2018). The statements of these non-citizens
are constantly contested, and the judgements legitimise this contestation by refer-
ring to the court’s role of reducing the public burden. They “position themselves
as a force for good, acting in many cases to protect [...] their citizens” (Walters
2004, 248) against those who misuse the welfare system. This can be explained in
terms of welfare chauvinism: The courts oppose the financial burden caused by
foreign nationals and thus reproduce a picture of the illegimate nature of receiving
such benefits, which is supported by the general political discourse directed against
foreign nationals and translated into respective legal changes (Spescha et al. 2019).

Family life and childrearing are not relevant to decisions regarding the termina-
tion of the stay in cases of lengthy social assistance dependency , which outweighs
the stay itself: “17 years of idleness, in which [the claimant] did not contribute to
the financial support of the family, despite being warned twice and being offered
several integration courses by the social services” (2C_395/2017, own translation).
While the court considers children’s needs and their eventual issues, these are only
marginally valid for the final decision. Interestingly, even previous employment may
be used as an argument of the FSC to disadvantage the claimants’ position. Because
one claimant (2C_870/2018) was employed part-time until 2011, it was said that
her dependence on social assistance resulted from her “lacking motivation in the
following years to seriously seek an existence-securing employment, especially since
her son was already in kindergarten/school” (2C_870/2018, own translation). Here,
a lack of motivation is connected to the assumption that one has ‘the time’ to work
since children are taken care of. In addition, even if one looks for work, lacking
knowledge of the local language becomes a reason for terminating the stay because
a lack of serious will to integrate is presumed (2C_870/2018).
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These judgements illustrate how administrations create expectations and
norms that are subsequently confirmed and supported in the court’s verdicts. Once
a person is deemed undeserving based on previous behaviour, present efforts are
not easily recognised. In Bourdieu’s (1987, 847) conceptualisation of the juridical
field, court decisions set representations of normalcy and deviation from the norm.
This normalising effect of court judgements confirms social assistance as a privilege
“reserved” for citizens, which additionally enjoy an inalienable right to stay (Marshall
1950). Foreign nationals are, in turn, required to fulfil increasingly complex integra-
tion requirements (Pascouau and Strik 2012; Atag 2014; Goodman 2019). These
are often linked to an individualised and neoliberal logic of economic contribution,
responsibility and performance (Yuval-Davis et al. 2005). Court cases thus become
tools for social ordering, through which borders (of belonging) become manifest
in the everyday lives of foreign nationals who have often resided (and worked) in
Switzerland for many years. The judgements reproduce the non-belonging of non-
citizens, who were never recognised as fully part of society to begin with (Yuval-Davis
et al. 2018). Instead, their already differentiated status is further questioned when
they claim that they are unable to work.

As such, not only policies, but also court cases and judgements create hierar-
chies of deservingness against which claimants are judged and based on which their
behaviour is discouraged and categorised as disruptive (Atag 2019). By arguing against
the claimants and describing their reasons for the dependence on social assistance
based on individualised (moral) defects, including idleness or want (Beveridge 1942;
Walters 2004), states can position themselves as being responsible, protecting their
citizens from persons allegedly misusing the system (Walters 2004, 248).

5.3 Individual Rights versus “Public” Interest

Although there is no entitlement for third-country nationals to enter or stay in a
foreign state’s territory (contrary to the human right to exit), the FSC must con-
sider claimants’ private interests to assess the proportionality of state decisions. The
termination of their stay may jeopardise Art. 8 of the ECHR (the right to respect
for private and family life), which might be considered by the court.” The FSC
argues that, in the case of a residence of 10 years, exceptional reasons are needed to
terminate one’s stay “because after this timespan a good integration regularly exists”
(2C_291/2019, own translation). Neither the “feasibility of return as reason per
se” nor the “public interest to manage immigration” is sufficient for a termination.
However, if there are reasons such as a perceived prolonged and self-inflicted de-
pendence on social assistance, intrusion into private life becomes admissible and is
practised. In one example case, the FSC deemed that the person had “absolutely no

7 In the case of the termination of stay of criminal offenders, reasons related to Art. 8 ECHR are
the only ones which might lead authorities or courts to consider a revocation or non-prolongation
of a permit as being disproportional (Achermann 2013).
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valid” claim to private life (2C_291/2019, own translation). Such withdrawals are
based on Art. 8, para. 2 of the ECHR if deemed necessary and are “in the interest
of national security, public safety or the economic well-being of the country, for
the prevention of disorder or crime, for the protection of health or morals, or for
the protection of the rights and freedoms of others” (ECHR, Art. 8 para. 2). The
termination of the stay can only be prevented, according to the FSC, if the claimant
has an “outstanding social need”, but neither what this entails nor what is considered
unacceptable is mentioned explicitly (2C_291/2019; 2C_98/2018; 2C_395/2017
2018). Instead all the presented needs within the cases do not seem to be sufficient.

In these judgements, we find an overall logic of domopolitics (Walters 2004),
which is aimed at governing political spaces in a manner similar to domestic spaces.
When weighing private lives and the public interest, the FSC deems, for example, the
separation of families to be justified and proportional (2C_395/2017). Although the
ESC places the responsibility of deciding whether children (and eventually the spouse)
must follow on the claimant whose residence permit is withdrawn (2C_395/2017),
it also discloses an exclusionary logic. If one spouse leaves, eventually the rest of
the family might follow, further reducing potential future costs to the Swiss state.
This demonstrates that the respective individuals’ stay has always been conditional.
Similarly, if the court recognises an enduring need of the state’s supporting a foreign
national, it tends to attribute responsibility for this support to the state of which
the person is a citizen. This applies even if the court acknowledges unfavourable
conditions in the country of origin (2C_1109/2014). In this reasoning, we find a
parallel between the treatment of migrants today as well as how, in the past, “the
poor” were sent back to their respective “home communities”, which were consid-
ered responsible for their members (Tabin 2002). Today’s laws serve the purpose of
sending those considered to be a burden “back home”, leading to their deportation
back to their “hometowns” or, in today’s context, their «‘home countries”. The
meaning of “hometown” as such has not lost its meaning, but has been transferred
to the national level, and the law no longer differentiates between local community
memberships, but between national memberships.

5.4 Unteachability, Duties and Responsibility

In its judgements, the FSC insists on non-citizens” duty to actually find work and does
not acknowledge their efforts to do so. Thereby, the court not only qualifies people’s
attempts to re-integrate economically, but also closes off avenues for claimants to
advocate for their rights to stay and receive benefits. In one case mentioned above,
“the lengthy dependence on social assistance indicates a lack of flawless behaviour”
(2C_870/2018, own translation). It is further argued that “a single mother can be
expected to seek employment after the youngest child turns three and that she does
not rely on social assistance to finance her life” (2C_730/2018, own translation;
see also 2C_633/2018; 2C_395/2017). However, despite participation in work
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integration programs through which the claimant acquired a partial income, the
amount was considered insufficient (2C_730/2018). Further, we again find that
the courts attempt to discipline behaviour. Even the act of fulfilling a duty as a
social assistance recipient to participate in integration programs (2C_395/2017;
2C_83/2018) can be turned against the claimant. This occurs when participation
in these programs is on the one hand presented as a sign of continued dependence
on social assistance rather than a sign of detaching from state support. On the
other hand, participation in these programs is interpreted not as a demonstration
of a personal effort to change one’s situation, but merely as the consequence of fol-
lowing rules whose disrespect would involve the reduction of social assistance. The
court reduces the person’s effort and the positive connotations of participation to
the fulfilment of a “duty” stemming from social law (2C_870/2018), which obliges
them to partake in these programs and which, if ignored, can lead to a reduction
in financial assistance as part of the sanctioning system within social policies. Fur-
thermore, it openly admits that this duty “qualifies the relevance of her [...] effort”
(2C_870/2018 2019, own translation). With this judgment, the FSC supports the
tightening of migration control practices through social policies (Huysmans 2006;
Leerkes 2016). The qualification of individual efforts increases the requirements
for migrant individuals to remain in the country.

Moreover, even difficult family circumstances do not spare claimants from
being accused of idleness. A woman who came to Switzerland when she was 19
years old and whose husband lost his employment four years later (one year after
the birth of their child) lost her permit (2C_395/2017). This happened despite her
husband “losing hold, consuming drugs and suffering from alcohol abuse” (own
translation). According to the court, the woman should have sought employment
instead of remaining dependent on her husband and hoping he would regain the
ability to work.

The focus on duty remains closely connected to the idea that individuals
must contribute and make an effort. Indeed, the collected judgements hint at the
assumption that some people are “unteachable” and thus undeserving of support
(Pfirter 2019). In the case of a Bosnian woman, her “unteachability” became the
key argument for terminating her stay. Despite the fact that her morbid (health-
impaired) husband and 12-year-old son (who was in school) both possessed per-
manent residence permits, the court ruled that “despite warnings, she did not make
any effort to reduce her social assistance dependency and integrate economically
or linguistically” (2C_419/2018, own translation). Although the court discussed
the potential problems related to re-integrating into her home country, as well as
the son’s inability to visit his mother over long periods if he and his father stayed
in Switzerland, the claimant’s “minimal effort to integrate” and her “massive, self-
inflicted social assistance dependency” ranked higher than her right to live with her
family in Switzerland (2C_419/2018, own translation).
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Arguing with unteachability allows the court to place full responsibility on the
claimant, who has been warned and informed but has “wilfully decided” not to act
(Pfirter 2019; 2C_83/2018). Here, the temporal aspects used to envision idleness
(e. g. the length of welfare dependency) work well together with a presumed lack of
motivation to create the ‘faulty and non-deserving other’. One claimant’s employ-
ability was rated at 50 % a few months after an accident, and it was determined that
“he did not try hard enough” (2C_83/2018 2019). “He ought to have taken up a
job”, the court claimed. Even though local social services attested that the claim-
ant tried and “met his obligations and basic duty to minimise damages”, the court
ruled that the permit withdrawal was proportional, even if the claimant fulfilled
his obligation, because “foreigner-related procedures follow a sterner benchmark”
(2C_395/2018, own translation). Here, the court openly acknowledged a hierarchy
of policies (i.e. migration policy trumps social policy). In addition, it confirmed
that foreign nationals’ claims to social rights are conditional. In this sense, their
claim to social assistance comes at a high price that leads to suspicion, monitoring,
sanctioning and eventually deportation.

6 Conclusion

Within this work, we elaborate on the question of what FSC case law reveals about
the relationship between the receipt of social assistance and non-citizens’ legitimacy
and right to remain in Switzerland. We have argued that the Swiss state mobilises
the receipt of social welfare as a means to establish conceptions of normalcy and
deviancy and to question belonging (Walters 2004) through administrative and
legal decision-making. This argument was supported by an analysis of FSC case
law concerning judgements on foreign nationals and their legal right to remain in
the country when depending on social assistance. Throughout the four analytical
sections, we demonstrated how welfare rights function as tools of civic stratifica-
tion, and we showed how citizens are differentiated from non-citizens. While non-
citizens can nowadays access the universal social rights that used to be a privilege of
the national solidary group (Marshall 1950), they experience significantly higher
conditions than citizens and risk deportation.

First, we showed how aspects of temporality established the failure to become
independent of social assistance and how “late reactions” might have increased
suspicion on the FSC’s part towards the claimant’s willingness to integrate. Second,
we found an individualisation of dependency. In addition to the exclusion of “the
poor”, we also tackled “migrants with poor prospects” (Bonjour and Duyvendak
2018). Although there was a change in the 20" century regarding which social and
economic processes were seen as the underlying causes of poverty (Walters 2004) we
have today circled back to an image of individuals, especially migrants, as responsible
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for their dependency. Third, we showed that the presented court decisions, particularly
previous decisions by migration offices, cantonal courts and legal representatives,
reflect a general binary of “protectionism” towards the welfare state and the citizens
who “belong” to it, as contrasted with those groups perceived as non-integrated,
undeserving and therefore facing deportation. Fourth, we showed how terms such
as “integration”, “self-infliction” and “unteachability” became crucial indicators for
assuming the failure of foreign nationals to live up to their duties. This supports
Huysmans’ (2006) argument that the policing of borders and access to social and
economic rights are embedded in polarised debates on belonging.

Welfare and immigration policies are strongly intertwined; thus, migrants
become the rivals of citizens, with whom they compete for social benefits. As such,
welfare chauvinism becomes “a strategy of introducing cultural identity criteria in an
area in which belonging is determined on the basis of social policy criteria, such as
health, age, disability and employment” (Huysmans 2006, 78). The court’s wording
reflects the expectation of an idealised behaviour of migrant individuals, by which
each claimant is judged. The foremost markers of belonging include labour market
participation and economic independence, as well as “flawless” behaviour and not
showing idleness or insufficient motivation. Doubt surrounding “being integrated”
and remaining or becoming independent of social assistance is enshrined in law “as
a quintessential instrument of normalisation” (Bourdieu 1987, 848), which curtails
the rights of immigrants and causes serious repercussions, such as deportation from
Switzerland.

By relating the receipt of social assistance to a potential loss of residence status,
current migration control practices call into question the existence of social assistance
that is available to everyone regardless of status and origin (Tabin 2002). Furthermore,
these practices redefine and demonstrate who belongs and whose presence becomes
politicised (Houtum and Naerssen 2002; Brubaker 2010; Cassidy et al. 2017),
establishing a “politics of belonging that is not generated by migration, at least not
in any proximate sense, but by various forms of social closure, discrimination, or
marginalization” (Brubaker 2010, 65). The sense of belonging is deeply embedded,
as presented here, in the stratification of social rights, and more specifically in the
conditions related to the receipt of social assistance.

Interesting for future comparison and analysis is the convergence we identi-
fied between how foreign national offenders are treated vis-a-vis foreign nationals
who rely on social assistance. Achermann (2013) highlighted the spatial and social
exclusion of foreign national offenders and the permanently insecure status, which
also affects other migrant groups and disciplines their behaviour. Similar to those
sentenced to prison and therefore marked as general security threats to public order
and the nation, those relying on social assistance must demonstrate their worthiness
to stay, which is assessed based on their performance and their valid and strong rela-
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tion to (and thus integration into) Swiss society, all of which affect the judgement
regarding their future right to stay.
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